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STATEMENT OF THE CASE AND FACTS 

I. Introduction 

In this mortgage foreclosure action, Plaintiff DEUTSCHE BANK 

NATIONAL TRUST COMPANY, AS TRUSTEE IN TRUST FOR THE 

BENEFIT OF THE CERTIFICATE HOLDERS FOR ASSET-BACKED PASS-

THROUGH CERTIFICATES, SERIES 2003-AR3 (“the BANK” or “DEUTSCHE 

BANK”) was granted a judgment allowing it to remove Defendants 

 and   (the “ from their Palm Beach 

County home without due process and without proving that it is the rightful party 

to collect on the Note.  Even though the  had not yet answered the 

Complaint, the BANK obtained summary judgment without disproving any of the 

affirmative defenses available to the (several of which were clear 

from the face of the Complaint).  Moreover, the BANK obtained summary 

judgment without serving the counsel of record with the motion or 

notice of hearing  and despite the existence of disputed issues of material fact.   

II. Appellants’ Statement of the Facts 

DEUTSCHE BANK initiated foreclosure proceedings against the 

 by filing a two-count Complaint.
1
  Count I sought to reestablish a 

                                                 
1
 R. 1-26. 
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note it claimed was “lost or destroyed subsequent to Plaintiff’s acquisition thereof, 

the exact time and manner of said loss or destruction being unknown to Plaintiff.”
2
 

DEUTSCHE BANK alleged that it “cannot reasonably obtain possession of the 

promissory note because its whereabouts cannot be determined.”
3
 DEUTSCHE 

BANK attached to the Complaint a copy of the Note it sought to re-establish.
4
  The 

copy of the Note appended to the Complaint was made payable to Argent 

Mortgage Company, LLC (“Argent”),
5
 and did not reflect any endorsements to 

DEUTSCHE BANK or any other party—the space below the signatures being 

completely blank:
6
   

 

                                                 
2
 R. 1 at ¶ 3. 

3
 R. 1 at ¶ 4. 

4
 R. 1 at ¶ 2; R. 25-26. 

5
 R. 25 at ¶ 1. 

6
 R. 25-26. 
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Count II sought to foreclose the mortgage originally granted to Argent 

Mortgage Company, LLC.
7
  The Complaint alleged generally that “Plaintiff owns 

and holds the Note and Mortgage or is a person entitled to enforce the Note within 

the meaning of Chapter 673, Florida Statutes.”
8
  Plaintiff did not, however, attach 

any documents to the Complaint indicating how DEUTSCHE BANK came to be 

the party entitled to enforce the Note or Mortgage, which on their face named 

Argent Mortgage Company, LLC as the entity entitled to payment under the Note 

and to foreclose pursuant to the Mortgage.
9
   

A. Two separate attorneys defend the  but the Bank 

prosecutes the case without notice to the counsel. 

The through counsel, defended against the foreclosure.  

Soon after the Complaint was filed, their first attorney appeared on behalf of both 

and  and filed a motion to dismiss.
10

  The Motion to 

Dismiss argued, inter alia, that DEUTSCHE BANK lacked standing to bring the 

action because Plaintiff was not the named party on the Note and Mortgage and 

failed to attach any documents demonstrating its ownership of those documents in 

                                                 
7
 R. 2 at ¶ 7; R. 4.   

8
 R. 2 at ¶ 8. 

9
 R. 4-25 (Mortgage and Note). 

10
 R. 43 (Attorney Notice of Appearance); R. 45-51 (Motion to Dismiss). 
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violation of Fla. R. Civ. P. 1.130.
11

  The Motion also argued that the BANK failed 

to state a claim because it did not allege that it met the condition precedent of 

notice prior to acceleration.
12

  The  also served discovery on the 

BANK.
13

  

Several months later, a second attorney appeared on behalf of the 

 and soon after, their first attorney sought to withdraw as counsel 

for 
14

 For reasons not clear on the record, the first attorney’s 

motion did not seek to withdraw as counsel for  
15

  The trial 

court granted the first attorney’s motion to withdraw as counsel for 

 within days.
16

  The order crossed out language indicating that 

 would have a certain number of days to find alternative counsel, but 

                                                 
11

 R. 46-47 at ¶¶ 5-12.   
12

 R.47 at ¶ 14.  The Motion to Dismiss erroneously stated that “The Plaintiff fails 

to even state that all conditions precedent to the filing of this action have been 

complied with.”  Id.  The Complaint did, in fact, allege generally that “All 

conditions precedent to the filing of this action have been performed or have 

occurred.”  R. 2 ¶ 11.  However, this argument put the BANK on notice that the 

 intended to contest the BANK’s compliance with conditions 

precedent. 
13

 R. 44. 
14

 R. 75 (notice of appearance); R. 76 (motion to withdraw). 
15

 R. 76. 
16

 R. 79. 
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ordered that   be served directly with future documents in this 

matter (rather than acknowledging his new counsel).
17

   That same week, the 

BANK cancelled a previously-scheduled hearing on the  Motion to 

Dismiss.
18

 The litigation then paused for about half a year when the 

 filed for bankruptcy protection.
19

   

Once allowed to proceed, the BANK noticed a hearing on the 

still-pending motion to dismiss seven days prior to the scheduled 

hearing date.
20

  The certificate of service on the Notice of Hearing indicates that 

each of the  was served directly at their home, but that no notice 

was given to the  attorney (or the first attorney still representing 

  as is required by Fla. R. Civ. P. 1.080(b).
21

   The trial court 

denied the Motion to Dismiss, stating “∆’s [Defendants] did not appear after proper 

                                                 
17

 Id. 
18

 R. 80-81. 
19

 R. 82-83 (suggestion of bankruptcy); R. 84-88 (Order granting relief from 

automatic stay).   
20

 R. 89-97.   
21

 “When service is required or permitted to be made upon a party represented by 

an attorney, service shall be made upon the attorney unless service upon the party 

is ordered by the court.” Fla. R. Civ. P. 1.080(b). 
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notice.”
22

  The Order gave the  twenty days to answer the 

Complaint.
23

  The Order, on its face, indicates it was served on the first attorney’s 

office and the  but not the attorney that then represented both of 

the 
24

   

No answer was filed on behalf of the  The BANK sought 

entry of a clerk’s default.
25

  The clerk, however, refused to enter a clerk’s default 

against the and there is no indication on the record that the BANK 

requested a judge to enter a default.
26

  The Clerk’s notice denying entry of default 

indicates it was only served on the BANK’s attorneys, and does not reflect service 

on the their then-current counsel, or the first counsel that still 

represented  
27

   

                                                 
22

 R. 98-99.   
23

 Id. 
24

 Id. 
25

 R. 103-104. 
26

 R. 106. 
27

 Id. 
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The very next day, the record reflects that the counsel filed 

a Motion to Compel production of documents and answers to interrogatories 

against the BANK.
28

   

B. Despite the absence of an answer (or default) and the lack of a hearing 

notice, the BANK is awarded summary judgment without even 

addressing the potential defenses. 

Five months later, the BANK filed a two-page Motion for Summary Final 

Judgment of Foreclosure (the “SJ Motion”), accompanied by an Affidavit of 

Indebtedness and two verified statements purporting to assert the BANK’s claim 

for attorney’s fees.
29

  The SJ Motion did not seek a ruling on the BANK’s 

reestablishment count, and the only legal issue it argued was whether the BANK 

was entitled to attorney’s fees and priority over other liens.
30

  The BANK did not, 

in its written motion, address any of the possible defenses.
31

  The 

Service List attached to the SJ Motion indicates that the motion was mailed to the 

 but no service was made on any attorney representing them.
32

  

When the SJ Motion was noticed for hearing, the BANK served that notice on the 

                                                 
28

 R. 107-08. 
29

 R. 109-20.   
30

 Id. 
31

 Id. 
32

 R. 110-11. 
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same faulty service list, which again did not include the counsel 

of record.
33

 

The Court entered a Final Judgment of Foreclosure against the 

 on February 29, 2012.
34

   That same day—in a docket entry made 

after the entry of final judgment—the BANK filed a Notice of Filing Original 

Documents, indicating that it was filing the Original Fixed Rate Note, Original 

Mortgage, and Original Planned Unit Development Rider.
35

  The “original” note 

appended to the Notice of Filing bore two endorsements that were not present on 

the copy of the note appended to the Complaint:
36

 

 

 

                                                 
33

 R. 126-39. 
34

 R. 141-46. 
35

 R. 149-173. 
36

 R. 152. 
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The BANK did not include in its Notice of Filing Original Documents any 

document that purported to assign the Mortgage to it or any other entity.
37

 

The  through their third counsel, Ice Legal, timely sought 

rehearing of the Final Summary Judgment, pursuant to Rule 1.530 (the Rehearing 

Motion) which pointed out, among other things, the BANK’s failure to disprove all 

affirmative defenses.
38

  Judge Lewis denied the Motion for Rehearing without a 

hearing and without providing any substantive explanation for the denial.
39

  This 

timely appeal followed.
40

  

 

 

 

                                                 
37

 R. 149-173. 
38

 R. 183-191. 
39

 R. 231-32. 
40

 R. 240-250. 
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SUMMARY OF THE ARGUMENT 

The final summary judgment in this case fails legally, factually, and as a 

matter of due process.  First, the BANK failed to rebut any of the  

possible defenses, even though they had not yet answered the Complaint and the 

clerk had refused to enter a default against them. Burch v. Kibler, 643 So. 2d 1120, 

1121 (Fla. 4th DCA 1994). 

Most importantly, the  were denied their day in Court 

because they did not receive adequate notice of the summary judgment sought 

against them, or of proceedings prior to summary judgment that materially affected 

their due process rights.  The failure to give notice to a represented party’s counsel 

is a clear violation of due process that requires reversal.  Mondestin v. Duval Fed. 

Sav. & Loan Ass’n, 500 So. 2d 580, 580 (Fla. 4th DCA 1986). 

Lastly, DEUTSCHE BANK did not demonstrate it was the party entitled to 

force a sale of the  home.  A party seeking to foreclose on a 

mortgage must demonstrate by evidence filed and served twenty days or more 

prior to hearing that it was entitled to enforce the underlying note at the time it files 

suit.  Servedio v. U.S. Nat. Bank Ass’n, 46 So. 3d 1105, 1108 (Fla. 4th DCA 2010); 

Feltus v. U.S. Bank Nat. Assn., 80 So. 3d 375, 377 (Fla. 2d DCA 2012). 

For all of these reasons, the final judgment must be reversed.  
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STANDARD OF REVIEW 

This court reviews the entry of summary judgment as a matter of law de 

novo. Soncoast Cmty. Church of Boca Raton, Inc. v. Travis Boating Ctr. of 

Florida, Inc., 981 So. 2d 654, 655 (Fla. 4th DCA 2008), citing Craven v. TRG-

Boynton Beach, Ltd., 925 So. 2d 476, 479-80 (Fla. 4th DCA 2006).   

The court reviews the claim that their due process rights 

were violated by determining whether they were afforded “both fair notice and a 

real opportunity to be heard ... ‘at a meaningful time and in a meaningful 

manner.’” Keys Citizens for Responsible Gov’t, Inc. v. Fla. Keys Aqueduct Auth., 

795 So. 2d 940, 948 (Fla. 2001) (quoting Mathews v. Eldridge, 424 U.S. 319, 333, 

96 S.Ct. 893, 47 L.Ed.2d 18 (1976)). 

ARGUMENT 

I. The Summary Judgment Must Be Reversed Because the Bank 

Failed to Rebut Any of the Possible Defenses. 

“It is well settled that if a plaintiff moves for summary judgment prior to 

defendant’s filing an answer, the movant must demonstrate conclusively and to a 

certainty from the record that the defendant cannot plead or otherwise raise a 

genuine issue of material fact.”  Burch v. Kibler, 643 So. 2d 1120, 1121 (Fla. 4th 

DCA 1994) (citation omitted); see also BAC Funding Consortium Inc. 

ISAOA/ATIMA v. Jean-Jacques, 28 So. 3d 936, 937-38 (Fla. 2d DCA 2010) 
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(citation omitted) (“the burden is upon the plaintiff to make it appear to a certainty 

that no answer which the defendant might properly serve could present a genuine 

issue of fact.”).  Zervas v. Wells Fargo Bank, N.A., 37 Fla. L. Weekly D1681 (Fla. 

2d DCA 2012) (same).  Goncharuk v. HSBC Mortg. Services, Inc., 62 So. 3d 680, 

682 (Fla. 2d DCA 2011) (“The plaintiff must essentially anticipate the content of 

the defendant's answer and establish that the record would have no genuine issue of 

material fact even if the answer were already on file.”) 

Where there is no answer on file, the burden on a plaintiff who nonetheless 

seeks summary judgment “is extremely heavy.”   Gick v. Wells Fargo Bank, N.A., 

68 So. 3d 989, 990 (Fla. 5th DCA 2011); see also Burch v. Kibler, 643 So. 2d at 

1122 (calling the burden on movant “unusually heavy” where no answer is yet on 

file). 

The Bank has come nowhere near meeting this “unusually heavy” burden.  

Knowing that the clerk’s office refused to enter a default against the 

 the BANK could not stand on the admissions inherent in a 

default.
41

  Rather, it was required to prove each and every element of its claims, 

and disprove any as-yet unpled defenses.  Valhalla, Inc. v. Carbo, 487 So. 2d 1125, 

                                                 
41

 R. 106. 
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1126 (Fla. 4th DCA 1986) (reversing summary judgment because motion filed 

prior to answer did not disprove every possible defense). The BANK did neither.   

The BANK’s two-page motion for summary judgment failed to address any 

possible defenses, although as the pointed out in their Motion for 

Rehearing, there were several possible viable defenses immediately apparent on 

the face of the BANK’s own fiings.
42

  These included the failure to perform 

necessary conditions precedent by providing the required pre-acceleration default 

notice, and DEUTSCHE BANK’s lack of standing.
43

  

These obvious failures in the BANK’s summary judgment motion are not 

mere technicalities.  Because summary judgment deprives a party of his or her 

right to trial, it “must be exercised with restraint,” and  “any doubts must be 

resolved in favor of the nonmoving party.”  Clay Elec. Co-op., Inc. v. Johnson, 873 

So. 2d 1182, 1185 (Fla. 2003).   

                                                 
42

 R. 183-191. 
43

 R. 184-85.  The also argued, illustratively, that the SJ Motion 

failed to comply with Rule 1.510(e) because none of the business records 

referenced in the supporting affidavit were attached to it, that the attorney’s fees 

claim must be determined at an evidentiary hearing, the amounts due and owing 

were incorrect, and other valid defenses and material issues of fact that could be 

brought forth in an opposition to the motion. Id.  In short, the SJ Motion was rife 

with defects that should have precluded entry of judgment. 
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II. The  Due Process Rights Were Violated by Entry 

of Judgment Against Them Without Notice to their Attorneys, 

Leaving the Court “No Alternative” But to Reverse. 

Summary Judgment should also be reversed because it was entered without 

proper notice to the attorneys. “Due process of law requires that 

notice be given and that [a defendant] be afforded an opportunity to be heard 

before entry of a final judgment.” Cavalier v. Ignas, 290 So. 2d 20, 22 (Fla. 1974).  

Judgment entered without proper notice must be reversed.  Id.; see also Viets v. 

Am. Recruiters Enterprises, Inc., 922 So. 2d 1090, 1095 (Fla. 4th DCA 2006) (“A 

violation of the due process guarantee of notice and an opportunity to be heard 

renders a judgment void.”), citing Curbelo v. Ullman, 571 So. 2d 443, 445 

(Fla.1990).  Fla. R. Civ. P. 1.080 requires that service on a represented party be 

made on that party’s attorney unless a court orders otherwise.  Smith v. Dawson, 

880 So. 2d 784, 785 (Fla. 2d DCA 2004) (reversing judgment where attorney of 

record was not served even though opposing party believed attorney no longer 

represented party).  This basic due process safeguard was not followed here, 

depriving the  of both fair notice and an opportunity to be heard, 

and requiring reversal.   
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A. Notice mailed directly to a party is not adequate notice when the party 

is represented by counsel. 

Failure to give notice to a represented party’s counsel constitutes a 

depravation of due process and requires reversal of a summary judgment.  

Mondestin v. Duval Fed. Sav. & Loan Ass’n, 500 So. 2d 580, 580 (Fla. 4th DCA 

1986).  In Mondestin, this Court reversed entry of summary judgment in a 

foreclosure action where the defendants’ attorney was not given notice of, and 

therefore did not attend, the summary judgment hearing. Id. at 580.  The Court 

noted that there was no evidence in the record indicating that the defendants’ 

counsel received notice of the hearing.  Id.  The Court therefore concluded that 

“[b]ecause of the due process implications,” the court had “no alternative” but to 

reverse the summary judgment and remand for a properly-noticed hearing.   

At the time the Summary Judgment Motion was served, the 

were represented by counsel, yet there is no indication in the record that the motion 

and later notice of hearing were ever served on any of their counsel.
44

  When a 

party is represented by counsel, notice served directly on the party, without also 

providing notice directly to counsel, violates due process. 

                                                 
44

 R. 75  (Attorney Notice of Appearance); R. 111 (service list on Motion for 

summary judgment); R. 127 (Service list on notice of hearing for motion for 

summary judgment).   
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“The mere fact that a copy of a notice of hearing is sent to a represented 

client does not relieve the adverse party from notifying counsel of the hearing.” 

Gulliver v. Texas Commerce Bank, 787 So. 2d 256, 258 (Fla. 5th DCA 2001) 

(reversing summary judgment of foreclosure due to failure to serve represented 

party’s counsel).  As the Fifth District Court explained, “[a] represented party 

rarely attends a hearing on summary judgment.” Id.  For this reason, “notice to the 

client is not an acceptable substitute for the required notice to opposing counsel.”  

Id. 

The court came to the same conclusion in Miami-Dade County v. Cribbs, 

937 So. 2d 1215, 1217 (Fla. 3d DCA 2006).  In that case, the party seeking 

disbursement of funds in a foreclosure action served a notice of hearing directly on 

the county as an interested party, but failed to serve the county’s attorney.  The 

court explained that “service on the party’s attorney of record is required even 

when the party is served” and reversed the order denying the county’s motion to 

set aside the disbursement due to the lack of notice to the county.  Id. at 1217.  The 

Court noted “this ‘mistake’ of failing to give notice to the County’s attorney 

prevented the County from having its day in court.”  Id..   

So, too, were the  prevented from having their day in court.  

The trial court’s record clearly shows that the  were represented by 
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one or more attorneys continuously since the month after the BANK initiated the 

action.
45

  Indeed, their attorney filed a motion to compel previously-served 

discovery soon after the BANK obtained the order denying the Motion to Dismiss 

based upon non-appearance at the hearing.
46

  This motion was filed one day after 

the clerk denied entry of default against the  and one can infer 

from the timing that the  counsel had no knowledge that the 

BANK had sought default against his clients or obtained a ruling on the Motion to 

Dismiss.
47

  Yet neither of the attorneys was served with any of the 

following filings: 

 the notice of hearing their own motion to dismiss 

 the Motion for Default  

 the order denying entry of default 

 the SJ Motion 

                                                 
45

 R. 43 (Notice of Appearance); R. 75 (Notice of Appearance). 
46

 R. 89-97 (Notice of Hearing with certificate of service reflecting it was not 

served on Attorney Pickett); R. 98-99 (Order denying motion to dismiss, noting no 

appearance on behalf of the and indicating the order was not 

served on Attorney Pickett).   
47

 Compare R. 106 (docket entry of 7/11/2011 denying entry of default and 

indicating on its face that the order was served only on the attorneys for the 

BANK) with R. 107-108 (docket entry of 7/12/2011 reflecting the 

motion to compel).   
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 the notice of hearing on the SJ Motion.
48

   

The cases are clear that notice must be served on a party’s counsel or the party is 

deprived of due process.   Mondestin v. Duval Fed. Sav. & Loan Ass’n, 500 So. 2d 

580, 580 (Fla. 4th DCA 1986); see also Smith v. Dawson, 880 So. 2d 784, 785 

(Fla. 2d DCA 2004) (reversing entry of judgment where court had not permitted 

attorney to withdraw and attorney had not been served with motion); Hanley v. 

Hanley, 426 So. 2d 1230, 1232 (Fla. 2d DCA 1983) (vacating final judgment 

entered without notice to counsel of record because “the deficiency in notice bears 

on due process”).   

   B.  Even if service on was acceptable, service on 

 instead of her attorneys violated due process. 

Even if the BANK was confused by the trial courts’ order granting the first 

attorney’s motion for leave to withdraw as to (the Withdrawal 

Order),
49

 the BANK was still required to serve both the first and second attorneys 

as counsel for co-defendant   Fla. R. Civ. P. 1.080 requires that 

service on a represented party be made on that party’s attorney unless a court 

                                                 
48

 R. 84-88 (Notice of Hearing on Motion to Dismiss); R. 103-104 (Motion for 

Default); R. 106 (Notice of Default Not Entered); R. 109-120 (Motion for 

Summary Judgment); R. 126-139 (Notice of Hearing on Summary Judgment 

motion). 
49

 R. 79 (order granting first attorney’s motion to withdraw). 
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orders otherwise. At the time the Withdrawal Order was entered relieving the first 

attorney from further responsibility on behalf of   both of the 

 were represented by their second attorney.
50

 Although the 

 submit the Withdrawal Order mistakenly ordered service on 

instead of their attorney, the Order was limited to 

 counsel; it made no mention of  
51

   

Thus even if the BANK could reasonably conclude from the Withdrawal 

Order that it need not serve anyone other than   for anything 

directed to him, the BANK had no basis to serve   directly 

instead of through counsel.  Had the BANK served   two 

separate attorneys with any of the notices of hearing, default motions, or the 

SJ Motion, the  attorney would likely have attended the hearings 

and defended against the judgment here on behalf of both of his clients. See 

Mondestin v. Duval Fed. Sav. & Loan Ass’n, 500 So. 2d 580, 580 (Fla. 4th DCA 

1986) (noting attorney would have defended foreclosure had he been provided with 

notice and reversing summary judgment). 

                                                 
50

 R. 79 (Withdrawal Order); R. 75 (Pickett Notice of Appearance). 
51

 R. 79. 
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Because the were not given proper notice (i.e. to their 

attorneys) so that they could defend against the judgment sought against them, due 

process requires the Court to reverse the judgment. 

III. The Final Judgment Must Be Reversed Because DEUTSCHE 

BANK Failed to Provide Evidence to Establish It Was the Entity 

Entitled to Foreclose. 

Moreover, on the face of DEUTSCHE BANK’s motion for summary 

judgment and pleadings, there are clearly material issues of fact that preclude entry 

of summary judgment because DEUTSCHE BANK did not proffer testimony or 

timely evidence that showed it was the proper party entitled to foreclose on the 

   

In its Complaint, DEUTSCHE BANK attached a copy of a Note reflecting a 

promise to pay Argent Mortgage Company, LLC, (“Argent”), which did not 

contain any endorsements, along with a Mortgage for the benefit of Argent.
52

  

DEUTSCHE BANK made the conclusory allegation that it was the party entitled 

to enforce the Note—which it pled had been lost and sought to re-establish—and 

Mortgage.
53

  That allegation, however, conflicted with and was superseded by the 

Note attached to the Complaint.  Duke v. HSBC Mortgage Services, LLC, 79 So. 3d 

                                                 
52

 R. 1-26. 
53

 R. 2 at ¶ 8. 
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778, 780 (Fla. 4th DCA 2011) (“When exhibits are attached to a complaint, the 

contents of the exhibits control over the allegations of the complaint.”) (citation 

omitted).  Yet when DEUTSCHE BANK sought summary judgment, it made no 

effort to demonstrate the chain of events that would allow it, as trustee for a 

securitized trust, to enforce a Note and Mortgage issued to Argent.
54

  Its affidavit 

in support of summary judgment made no attempt to authenticate the copy of the 

un-endorsed Note attached to the Complaint, and merely attested to amounts it 

alleged were owed.
55

  The December SJ Motion made no mention of the 

Complaint’s lost note count, nor did it provide any sworn facts that would allow 

for re-establishment of that Note. 
56

   

Yet on the day of the February summary judgment hearing – indeed, after 

the clerk entered the order granting summary judgment – the BANK for the first 

time filed what it claimed was the original note, bearing two endorsements (one in 

blank) that were not provided with the Complaint or with the BANK’s summary 

judgment evidence.
57

  

                                                 
54

 R. 109-120. 
55

 R. 112-113. 
56

 R. 109-113. 
57

 R. 149-173 (Notice of Filing Originals).  Compare R. 1-26 (Complaint) and R. 

109-120 (Motion for Summary Judgment). 
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First, the Summary Judgment cannot stand because the BANK’s only 

evidence of the existence of the Note—the alleged original Note—was not filed 

with the Court and served at least twenty days prior to the summary judgment 

hearing.  Rule 1.510(c) requires that a party seeking summary judgment shall 

“serve the motion at least 20 days before the time fixed for the hearing…and shall 

also serve at that time copies of any summary judgment evidence on which the 

movant relies that has not already been filed with the Court.” Fla. R. Civ. P. 

1.510(c).  This District requires that the evidence must be “on file” at least twenty 

days before the hearing.  Servedio v. U.S. Nat. Bank Ass’n, 46 So. 3d 1105, 1108 

(Fla. 4th DCA 2010) (reversing summary judgment of foreclosure where docket 

indicated “original” note was filed after entry of judgment and was not filed and 

served at least twenty days prior to the summary judgment hearing); Mack v. 

Commercial Indus. Park, Inc., 541 So. 2d 800 (Fla. 4th DCA 1989) (reversing 

summary judgment based upon late-filed and unsworn exhibits to motion for 

violation of Rule 1.510(c)). 

Second, the summary judgment cannot stand because the BANK’s 

Complaint, on its face, fails to demonstrate it is the party entitled to foreclose, and 

filing an endorsed note at the eleventh hour cannot cure these grave standing 

issues.  On nearly identical facts, the Second District reversed a summary 
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judgment in Feltus v. U.S. Bank Nat. Ass’n, 80 So. 3d 375, 377 (Fla. 2d DCA 

2012).  In  Feltus, the bank filed the “original” endorsed note as a reply to the 

defendants’ affirmative defenses, intending to defeat the standing defense.  The 

court held that the note “was not properly before the court at summary judgment 

because the plaintiff never properly amended its complaint.”
58

  The court 

concluded that because the bank had never amended its complaint to reflect that it 

was no longer asserting its lost note count, the late-filed endorsed note could not be 

considered in granting summary judgment.
59

  Here, as in Feltus, the late-filed 

“original” cannot amend the complaint, and the trial court should not have entered 

judgment on a complaint that failed to state a claim. 

Similarly, this Court in McLean v. JP Morgan Chase National Ass’n, 79 

So. 3d 170, 173 (Fla. 4th DCA 2012) confirmed that a bank cannot obtain a 

judgment unless it proves that it was entitled to foreclose at the time suit was filed.  

In McLean, as here, the bank pled a lost note count and the copy of the note 

attached to the complaint did not bear an endorsement.  Id. at 172.  The bank later 

filed an “original” note endorsed to it, but did not provide any evidence showing 

that the bank was the holder of the note at the time suit was filed. Id. at 172-73.  

                                                 
58

 Id. at 377. 
59

 Id. 
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This court reversed, holding that a bank seeking foreclosure must demonstrate its 

standing at the time the suit was filed with competent evidence.  Id. at 174-75.  

Third, even if the lost note count had been properly dismissed, the BANK 

would have needed to prove the endorsement in blank was made and the Note was 

in DEUTSCHE BANK’s possession before the lawsuit was filed.
60

  An assignment 

of mortgage may provide such proof, but the BANK never alleged in its complaint, 

nor filed in support of summary judgment, evidence of any such assignment.  

v. Bank of America Corp., 927 So. 2d 1091, 1093 (Fla. 4th DCA 2006) 

(“It is reversible error to enter summary judgment on a ground not raised with 

particularity in the motion.”).   

Moreover, the only assignment in the record raises more questions of 

material fact. The  brought to the court’s attention on rehearing an 

assignment of mortgage that appears to contradict the endorsements on the Note.
61

  

That document claims assignment directly from Argent to DEUSTCHE BANK, 

                                                 
60

 Id.  at 377 n.2. 
61

 R. 191. 
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whereas the Note reflects endorsement first to a third party, and then from that 

third party to anyone in blank. 
62

  

Thus, on the face of its motion for summary judgment, there is a material 

issue of fact as to whether DEUTSCHE BANK is the proper party to enforce the 

Note and Mortgage.  In Florida, “the burden to prove the non-existence of genuine 

triable issues is on the moving party, and the burden of proving the existence of 

such issues is not shifted to the opposing party until the movant has successfully 

met his burden.” Holl v. Talcott, 191 So. 2d 40, 43-44 (Fla. 1966).  Thus even in 

the absence of an opposition to the BANK’s motion, the summary judgment must 

be reversed because DEUTSCHE BANK did not prove the absence of material 

issues of fact. 

                                                 
62

 R. 191 and R. 187-89 (assignment and discussion of assignment); R. 151-52 

(purported original note). 
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